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#

INTEREST AND IDENTITY OF AMICI

          The States of West Virginia, Louisiana, Alabama, Arkansas, Georgia, Mis-

souri, Oklahoma, and South Carolina file this brief under Federal Rule of Appellate 

Procedure 29(a). 

Amici States have three important interests in the outcome of this litigation. 

First, as the chief legal officers of their States, the undersigned Attorneys General 

have an interest in complying with federal immigration law and ensuring that the 

municipalities tYRe ViVcTZdV eYV IeReVdq a`hVc U` eYV dR^V( JViRdqd Senate Bill 4 

$nI8.o%& 2017 Tex. Sess. Law Serv. Ch. 4, codified at JVi( >`gqt Code Ann. 

§ 752.053 et seq., does precisely that by prohibiting local entities and officials from 

nRU`aePZ_XQ& V_W`cTPZ_XQ& ̀ c V_U`cdPZ_XQo a`]ZTZVd eYRe ac`YZSZe ̀ c n^ReVcZR]]j ]Z^ZePQo 

the enforcement of federal immigration laws.  Id. § 752.053(a)(1). 

Second, sanctuary-city policies can harm neighboring Statesmeven those that 

have no sanctuary jurisdictionsmby making it easier for illegal immigrants who 

commit crimes to evade law enforcement and to travel out-of-state.  For example, 

the City of Baltimore, which has adopted sanctuary-city policies, is a significant 

d`fcTV `W Z]]VXR] UcfXd W`c MVde LZcXZ_ZRqd VRdeVc_ aR_YR_U]V(  Sanctuary policies 

deprive law enforcement in Baltimore and similar jurisdictions of tools that could 

help prevent out-of-state drug trafficking. 

!!!!!!Ecug<!28.61873!!!!!!Fqewogpv<!11625273;95!!!!!Rcig<!8!!!!!Fcvg!Hkngf<!1;02;03128

24!qh!38



# 2  

#

Third, amici States have an interest in ensuring that courts follow the strict 

standards that govern requests to enjoin state laws.  Amici States take seriously their 

obligations to comply with the Constitution and federal law, and to protect and leg-

islate in the best interests of their citizens.  Courts must defer appropriately to these 

deliberate judgments, consistent with the presumption of constitutionality of state 

lawsmparticularly where, as here, a State proffers reasonable interpretations of the 

law that would avoid any constitutional concern. 

INTRODUCTION 

As Texas has shown in its motion, all four criteria for a stay are satisfied 

here: (1) Texas is likely to succeed on the merits of this appeal; (2) Texas will be 

irreparably injured without a stay; (3) a stay will not substantially injure the other 

parties; and (4) a stay will advance the public interest.  See Planned Parenthood of 

Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 406, 410 (5th Cir. 2013).   

The interests of amici States described above further illustrate that a stay is in 

eYV afS]ZTqd Z_eVcVde(  Citizens of Texasmand all Statesmhave an interest in ensuring 

that their local officials adhere to the law, as well as an interest in reducing crime 

and other negative effects sanctuary-city policies can have on neighboring 

States.  Moreover, the standards governing pre-enforcement facial challenges to 

state laws make Texas very likely to prevail on this appeal.  Specifically, this brief 

focuses on two arguments.  First, as used in SB4, eYV eVc^ n^ReVcZR]]j ]Z^Zeso Zd _`e 
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unconstitutionally vague.  Second, I8.qd ac`YZSZeZ`_ `_ nV_U`cdZ_Xo a`]ZTZVd eYRe 

limit immigration-law enfocTV^V_e U`Vd _`e gZ`]ReV ]`TR] `WWZTZR]dq WcVV-speech 

rights. 

The key issues in this case are whether a State may enforce a public-protection 

law that is susceptible to a construction that avoids constitutional concerns, and 

whether a State can ensure that the exercise of its powermand by extension the 

power it delegates to its political subunitsmcomplies with the United States Consti-

tution.  Undoubtedly it may do both.  States have a duty to follow federal law, U.S. 

Const. art. VI, cl. 2, and state officers take an oath to uphold the federal Constitution, 

U.S. Const. art. VI, cl. 3.  Complying with this oath requires yielding to federal law 

when it conflicts with state policies and laws.  And because all governmental power 

that does not belong to the federal government belongs to the States, U.S. Const. 

amend. X, any power a State delegates to a political subdivision like an administra-

tive agency or municipality ultimately belongs to the State.  See, e.g., Williams v. 

Mayor & City Council of Baltimore& ,23 K(I( -0& .* $+3--% $n7 ^f_ZTZaR] T`ca`cR'

tion, created by a state for the better ordering of government, has no privileges#or 

immunities under the Federal Constitution which it may invoke in opposition to the 

hZ]] `W Zed TcVRe`c(o (emphasis added)).  
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Together, these principles make clear the importance of laws like SB4, which 

the Texas Legislature reasonably found necessary to protect its citizens and to ensure 

that its municipalities exercise JViRdqd power consistently with federal law.  Noth-

ing in SB4 violates the Due Process Clause or the First Amendment.  TYV eVc^ n^R'

eVcZR]]j ]Z^Zedo ac`gZUVd dfWWZTZV_e _`eZTV ̀ W SB4qd ac`hibitions, as shown by numer-

ous cases upholding statutes with similar language.  Similarly, SB4qd ac`YZSZeZ`_ `W

nV_U`cdZ_Xo a`]ZTZVd eYRe ]Z^Ze WVUVcR] Z^^ZXcReZ`_ ]Rhd encompasses only official 

actions, not ]`TR] ̀ WWZTZR]dq personal speech, and thus does not violate individual free-

speech rights.  On the other hand, failing to credit JViRdqd Z_eVcacVeReZ`_ `W SB4 to 

avoZU a]RZ_eZWWdq daVTeVc `W f_T`_deZefeZ`_R]Zej gZ`]ReVd eYV deR_URcUd X`gVc_Z_X acV-

enforcement challenges, and impermissibly supplants the judgment of the Texas 

Legislature about the best way to fulfill its duties to Texans and to the rule of law. 

ARGUMENT 

I. B74 B4@< Z<0B4@80;;G ;8<8BA[ IS NOT IMPERMISSIBLY 
VAGUE.   

Texas is likely to prevail on its argument that SB4qd ac`YZSZeZ`_ ̀ _ n^ReVcZR]]j 

]Z^ZePZ_XQo ]`TR] ̀ WWZTZR]dq cooperation with federal law enforcement, §§ 752.053(a)-

(b), is not unconstitutionally vague. 

A.  Any ambiguity in eYV eVc^ n^ReVcZR]]j ]Z^Zeso does not invite arbitrary 

enforcement.  This Court has rejected the notion that R deRefeV n^fde delineate the 
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exact actions [one] would have to take to avoid liability,o Y`]UZ_X Z_deVRU eYRe nP`Q_]j 

a reasonable degree of certainty Zd cVbfZcVU(o  Roark & Hardee LP v. City of Austin, 

522 F.3d 533, 552-53 (5th Cir. 2008) (citations omitted; second alteration and em-

phasis in original).  Statutory terms need not be perfectly precise; indeed, when leg-

Zd]RefcVd UVdZX_ deRefeVd e` SV nT`_TZdV R_U T`^acVYV_dZS]V e` eYV ]Rj^R_&o eYV VWWVTe 

Zd eYRe eYVZc ]R_XfRXV Zd n_VTVddRcZ]j . . ( Z^acVTZdV(o  CompuCredit Corp. v. Green-

wood, 565 U.S. 95, 102 (2012).  That imprecision is not fatal, and the district court 

was wrong to conclude otherwise here. 

Texas is correct that far from dVeeZ_X W`ceY R_ nZ_dTcfeRS]V deR_URcU&o FcUVc /3, 

eYV eVc^ n^ReVcZR]]j ]Z^Zeso YRd R nclear, core meaning.o  Emergency Mot. to Stay 

Preliminary Injunction Pending Appeal (Sept. 5, 2017) 16.  JYV UVdTcZae`c n^ReV'

cZR]omneither plaintiffs nor the district court expressed concern with the meaning of 

n]Z^Zedomis common in state and federal law, and commonly upheld.  Indeed, 

nP^Qany criminal statutes contain key terms such as the word pmaterialq which are 

somewhat imprecise but havV _VgVc SVV_ T`_dZUVcVU g`ZU W`c gRXfV_Vdd(o  Nat]l 

Org. for Women, Inc. v. Scheidler, 267 F.3d 687, 706 (7th Cir. 2001), rev]d on other 

grounds, 537 U.S. 393 (2003).  Similar terms like ndfSdeR_eZR]ly&o nf__VTVdsarily&o

R_U ndfWWZTZV_eo YRgV dfcgZgVU T`_deZefeZ`_R] TYR]]V_XVd, e.g., MacDonald v. City of 

Chicago, 243 F.3d 1021, 1028 (7th Cir. 2001)& Rd YRd eYV eVc^ ncVRd`_RS]V&o e.g.,
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Groome Res. Ltd., L.L.C. v. Par. of Jefferson, 234 F.3d 192, 217 (5th Cir. 2000).  

The district court rejected a vagueness challenge to other language in SB4 because 

it nYRd R dVee]VU ]VXR] ^VR_Z_X Z_ `eYVc T`_eVied,o FcUVc 0* $naReeVc_ `c acRTeZTVo%; 

n^ReVcZR]]j ]Z^Zedo hZeYdeR_Ud T`_deZefeZ`_R] dTcfeZ_j for similar reasons.  

B.  States, of course, may not legislate contrary to the Constitution, but they 

do have the prerogative to regulate within its limitsmand a duty to ensure that their 

political subunits comply with federal law.  The district courtqs analysis unduly con-

strains Statesq authority to act in this area by second-guessing Texasqs deliberate 

judgment that SB4 is necessary to protect its citizens and uphold the law. 

The district courtqs discussion of plaintiffsq standing to raise a vagueness claim 

highlights these troubling implications.  The court credited plaintiffsq argument that 

SB4qd R]]VXVU gRXfV_Vdd afed eYV^ nZ_ R SZ_U,o forcing them either to violate SB4, 

or to go beyond what SB4 requires and potentially violate the Fourth Amendment 

by nhc`_XWf]]j TRccjZ_X ̀ fe @9< UVeRZ_Vc cVbfVded _`e cVbfZcVU Sj I8.(o  FcUVc /--

54.  But this dichotomy ignores the perfectly reasonable middle ground: plaintiffs 

can cooperate with ICE requests within the lawqd S`f_Ud, in the same way that state 

actors must always act consistently with state and federal law.  Whatever the breadth 

of n^ReVcZR]]j ]Z^Zed&o Ze TR__`e cVRd`_RS]j SV T`_decfVU e` W`cTV municipalities to 

break the law.  Indeed, the doctrine of constitutional avoidance would prohibit any 
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such construction.  Skilling v. United States, 561 U.S. 358, 406 (2010) $nP<QgVcj 

reasonable construction must be resorted to, in order to save a statute from uncon-

deZefeZ`_R]Zej(o $TZeReZ`_ `^ZeeVU%%(  

While plaintiffsq position may reflect skepticism of the legality of federal im-

migration laws, plaintiffs have not challenged those laws here.  The district court 

TcVUZeVU a]RZ_eZWWdq argument that they are harmed because SB4qs purportedly 

ngRXfVo ]R_XfRXV cVbfZcVs them to obey immigration laws with which they disagree, 

but their position is instead an attempt to sidestep the State]s duty to ensure compli-

ance with federal law.  8j V_[`Z_Z_X JViRdqd ]Rh Z_ Zed V_eZcVej& eYV UZdecZTe T`fce 

bypassed the primary role of the States in upholding the rule of law and protecting 

their citizens.  

II. A1,\A ?@>7818B8>= >5 Z4=3>@A8=6[ ?>;8284S THAT 
LIMIT ENFORCEMENT OF IMMIGRATION LAWS DOES NOT  
VIOLATE THE FIRST AMENDMENT.  

Texas will ]Z\V]j acVgRZ] `_ Zed RcXf^V_e eYRe eYV eVc^ nV_U`cdVo Z_ SB4 does 

not regulate protected speech.  I8. ac`gZUVd eYRe ]`TR] V_eZeZVd ^Rj _`e nRU`ae& V_'

force, or endorse a policy under which the entity or department prohibits or materi-

R]]j ]Z^Zed eYV V_W`cTV^V_e ̀ W Z^^ZXcReZ`_ ]Rhd(o  § 752.053(a)(1).  Accepting plain-

eZWWdq RcXf^V_e eYRe the term nV_U`cdVo T`f]U include unconstitutional applications, 

such as ]`TR] `WWZTZR]dq TR^aRZX_ a`dZeZ`_d `_ immigration policy, the district court 

enjoined the entire statutory provision.  This was error.  Under relevant canons of 
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Z_eVcacVeReZ`_& nV_U`cdVo Zd SVde cVRU e` ^VR_ nRfeY`cZkV `c aVc^Zeomthat is, offi-

cially sanctioning policies that limit immigration laws.  Under that interpretation, 

nV_U`cdVo covers only State-authorized conduct, and thus does not violate the First 

Amendment.  

A. JYV eVc^ nV_U`cdVo Zd dfdTVaeZS]V e` Rn interpretation that fits squarely 

within the First Amendment(  7d JViRd YRd RcXfVU& nV_U`cdVo ̂ `de WRZc]j ̂ VR_d ne` 

dR_TeZ`_&o hYZTY Z_ efc_ ^VR_d ne` RfeY`cZkV `c aVc^Ze5 T`f_eV_R_TV(o  D`e( 15 (ci-

tations omitted).  This definition covers RTed eR\V_ Z_ R ]`TR] ̀ WWZTZR]qd official capac-

ity, not his or her personal views on immigration policy.  This erases the district 

T`fceqd T`_TVc_d eYRe nV_U`cdVo T`f]U V_T`^aRdd deReV^V_ed R_ ̀ WWZTVc ̂ R\Vd e` eYV 

public or press.  See Order 41. 

JViRdqd Z_eVcacVeReZ`_ Zd T`_dZdeV_e hZeY eYV TR_`_ eYRe T`fced ^fde V^a]`j 

nevery reasonable constructiono ̀ W eYV eVie ne` dave a statute from unconstitutional-

Zej(o  Skilling, 561 U.S. at 406 (citation omitted; emphasis in original).  Even under 

eYV =Zcde 7^V_U^V_eqd YVZXYeV_VU ac`eVTeZ`_d W`c daVVTY cZXYed& R ]Rh ^fde `_]j SV 

npcVRUZ]j dfdTVaeZS]Vq e` R _Rcc`hZ_X T`_decfTeZ`_ eYRe h`f]U ̂ R\V Ze T`_deZefeZ`_R]o 

to survive a facial challenge.  ?LUJLQLD Y) *P) +RRNVHOOHUV *VV]Q' 2QF), 484 U.S. 383, 

397 (1988) (citations omitted).  The district court ignored these principles and 

JViRdqd cVRUZ_X `W SB4. 
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Texasqd construction also comports with noscitur a sociis, which provides that 

courts should interpret terms nSj cVWVcV_TV e` eYV h`cUd Rdd`TZReVU hZeY them in the 

deRefeV(o  United States v. Golding, 332 F.3d 838, 844 (5th Cir. 2003) (citation omit-

ted).  SB4 ac`gZUVd eYRe ]`TR] V_eZeZVd ^Rj _`e nRU`ae& V_W`cTV& `c V_U`cdVo a`]ZTZVd 

that limit enforcement of immigration laws.  § 752(*/-$R%$+%(  JYV h`cU nRU`aeo 

^VR_d ne` eR\V fa R_U acRTeZTV `c fdVo `c ne` RTTVae W`c^R]]j R_U afe Z_e` VWWVTe(o  

Adopt, Merriam-Webster, https://www.merriam-webster.com/dictionary/adopt.  

n<_W`cTVo ̂ VR_d ne` XZgV W`cTV e`o ̀ c ne` TRccj ̀ fe VWWVTeZgV]j(o  Enforce, Merriam-

Webster, https://www.merriam-webster.com/dictionary/enforce.  In light of these 

_VZXYS`cZ_X eVc^d& Ze Zd Re ]VRde ncVRd`_RS]Vo e` Z_eVcacVe nV_U`cdVo Rd R_`eYVc way a 

locality may effectuate a policy or practicemand not as a limitation on R_ `WWZTZR]qd

speech rights.  

Similarly, the canon of ejusdem generis T`f_dV]d Z_ WRg`c ̀ W JViRdqd T`_decfT'

eZ`_(  nMYVcV XV_VcR] h`cUd W`]]`h daVTZWZT h`cUd Z_ R deRefe`cj V_f^VcReZ`_& eYV 

general words are [usually] construed to embrace only objects similar in nature to 

those objects enumerated by the preceding spVTZWZT h`cUd(o  Yates v. United States, 

135 S.Ct. 1074, 1086 (2015) (citation omitted; alteration in original).  Thus, even if 
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elsewhere nV_U`cdVo TRccZVd eYV Sc`RU ^VR_Z_X eYV UZdecZTe T`fce gave it, in this stat-

ute, the more-TZcTf^dTcZSVU eVc^d nRU`aeo R_U nV_W`cTVo keep it in the realm of of-

ficial authorization. 

B. When read to encompass only `WWZTZR] RTed& nV_U`cdVo cVWVcd e` T`_UfTe 

carrying the imprimatur of the municipality, and by extension, the State.  Even if this 

`WWZTZR] T`_UfTe T`f]U SV UVdTcZSVU Rd daVVTY& nPhQYV_ X`gVc_^V_e daVR\d& Ze Zd _`e 

SRccVU Sj eYV =cVV IaVVTY 9]RfdV Wc`^ UVeVc^Z_Z_X eYV T`_eV_e `W hYRe Ze dRjd(o  

Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 135 S.Ct. 2239, 2245 

(2015); see also id. at 2245-.0 $nP>Q`gernment statements (and government actions 

and programs that take the form of speech) do not normally trigger the First Amend-

ment . . . (o $TZeReZ`_ ̀ ^ZeeVU%%(  CZ\VhZdV& R IeReV ̂ Rj daVR\ eYc`fXY ̂ f_ZTZaR]ZeZVdq 

officers, and it may control the content of that speech, even against a First Amend-

ment challenge.  See Turner v. City Council of City of Fredericksburg, 534 F.3d 352, 

354 (4th Cir. 2008) (holding legislative prayer to be unprotected state speech and 

upholding content-based restrictions on city councilmanqd acRjVcd%(  

JYV UZdecZTe T`fce cV[VTeVU JViRdqd a`dZeZ`_ Z_ aRce SVTRfdV Ze YV]U eYRe JViRd 

was acting ad neYV d`gVcVZX_ R_U _`e eYV V^a]`jVco hYV_ Ze V_RTeVU SB4, which 

cVbfZcVd nR ^`cV UV^R_UZ_X ]VgV] `W dTcfeZ_j(o  FcUVc -. _(41.  But here, Texas is 
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cVXf]ReZ_X _`e eYV afS]ZTqd daVVTY& Sft its own official acts, albeit through local em-

ployees and officials who derive their power from the State.  The district court thus 

created a false dichotomy; Texas will likely succeed on this claim when SB4 is un-

derstood as regulating only the acts of the State and its political sub-entities.  

C. <gV_ ZW eYV eVc^ nV_U`cdVo violated the First Amendmentmand it does 

notmat a minimum, the district court erred in enjoining the entire provision instead 

`W dVgVcZ_X eYV ̀ WWV_UZ_X h`cU(  @e Zd f_UZdafeVU eYRe eYV eVc^d nRU`aeo R_U nV_W`cTVo 

do not raise First Amendment concerns.  It is also undisputed that SB4 contains a 

severability clause, SB4 § 1(*+& hYZTY ^R\Vd a]RZ_ eYV JViRd CVXZd]RefcVqd Z_eV_e 

that the rest of the law stand even if certain language is deemed unconstitutional.  As 

Texas demonstrates, there is no legal barrier to applying that clause as the Texas 

Legislature directed.  Mot. 15-16.   

Where, as here, a challenged word can be removed to correct a constitutional 

defect, deep-seated principles of federalism and comity require allowing the rest of 

a statute to stand, rather than erasing the rest of the IeReVqd ]VXZd]ReZgV [fUX^V_ed(  

See Moore v. City of Kilgore, 877 F.2d 364, 382 (5th Cir. 1989) (holding that deci-

dZ`_d _`e e` dVgVc deRefe`cj ac`gZdZ`_d fdfR]]j Z_g`]gV T`_dZUVcReZ`_d neYRe& XZgV_ eYV 

_RefcV R_U cR_XV ̀ W eYV RTeqd Z_gR]ZUZej& eYV ]Rh^R\Vc . . . would not want the severed 
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statute to stand, or for federalist reasons, a federal court should not sever the stat-

feVo%5 Cafe Erotica of Fla., Inc. v. St. Johns Cty., 360 F.3d 1274, 1292 (11th Cir. 

,**.% $nJYV Z_eVcVded ̀ W WVUVcR]Zd^ R_U T`^Zej UZTeReV T`_dVcgReZd^ e` WVUVcR] T`fced 

Z_ Z^a`dZ_X eYVZc Z_eVcacVeReZgV gZVhd `_ deReV deRefeVd(o $TZeReZ`_ `^ZeeVU%%( 

Texas thus has a strong likelihood of success against a]RZ_eZWWdq =Zcde 7^V_U'

ment challenge.

CONCLUSION 

The district courtqs order should be stayed pending appeal.  
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